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I Mr. Dudley was arrested before the identifi - 
cation by Mr. night. 

Il There w2s no probable cause to arrest Mr. 
Dudley prior to the identification by Mr. “<night. 


Ii The on-the-scene identification by Mr. night was 
the fruit of an illegal arrest and was not ad- 
misseble in evidence. 


TV The on-the-scene identifications of the wrist 
watch, gun and ir. Dudley by Nat Furgeson 
were unlawful and testimony thereon should not 
have been admitted into evidence. 


V The wrist watch was unlawfully seized and should 
not have been admitted into evidence. 


VI The gun was obtained through an unlawful search 
and seizure and should not have been admitted into 
evidence. 


VII The appellant was deprived of Effective Assistance 
of Counsel. 


CONCLUSION 
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STATEMENT OF QUESTIONS TRESENTED 


hen was tir. Sudley arrested? 


Was there probable cause to arrest Mir, Dudley at the 
time of the arrest? 


Vas the on-the-scene identification of itr. Dudley by 
ier. “night the fruit of an illegal arrest? 


j 
"dre the on-the-scene identifications by Nat Furgeson of 
the watch, gun and Mér. Dudley inadmissable? 
A. “as the identification of Mr. Dudley inadmissable 
because it required the presence of counsel? 


B. Were all the identifications inadmissable because 
they were made during 2 period of "unnecessary delay" 
under Rule 5(2) Fed. Rul. Civ. Proc. 


‘C. “Jere the identifications inadmissable because they were 
g the fruit of an illegal arrest? 


“Jas the wrist watch unlawfully seized and therefore inadmissable ? 


2A. “Jas there probable cause that Lir, Dudley had stolen 
i the watch? 


. “Jas the wetch seized pursuant to an unlawful arrest? 


“as the gun inadmissable ? 


A. Did an unlawful arrest create the "exigent circumstances" 
used to justify the warrantless search? 


3. Can the situation here justify an exception to Chimel v. 
California ? 


This case was not previously before this Court 
under the same or Similar title. 


Yas Mr. Dudley deprived of effective assistance of counsel? 


JURISDICTIONAL STATEMENT 


Appellant was indicted, tried and cenvicted in the 
Ypited States District Court for the District of Columbia | 
Boce on two counts of armed robbery, for which he was 
séntenced to three to ten years on each count, two counts 
of assault with a deadly weapon, for which he was sentenced 
to one to five years on each count, and one count of 
possession of a deadly weapon, said sentences, by the counts, 


to run concurrently. 


Appellant filed and this Court granted an application 


to appeal in ferma pauperis. 
a | 
This Court has jurisdiction under 26 J.S.Code | 


Si. 


fi- 


REFERENCES TSO RULINGS 


On Cetober 23,1969, the date of appellant's trial, 
the tricl judge made the following findings and conclusions: 


i. Se ruled that the arrest and the on the scene 
identifications by Mr. Shight and Mr. Psergeson were 
proper citing Russell v. United States, US App DC 

, 408 F.2d 1280 (1969) (Tr. 44,45). 

Z. Ze ruled that "the warrantless search and 

seizure of the watch and gun were proper due to the 


exigencies of the situation’ and could be admitted into 
evidence." (Tr. 107,108). 


é 3. de ruled that testimony mistakenly given by 
<fficer Richards to the jury that he believed his fellow officer 
hdd recovered some bullets from the defendant's pockets 
be struck from the record but did not declare 2 mistrial 
(fr. 110,121). 

4, Ze found that the arrest occurred after the 
identification by Mr. ‘night (Tr. 44,45). 

: 5. Ze found that there was probable cause for the 

arrest (Tr. 44,45). 


« 


4 
STATEMENT OF THE CASE 


The appellant is charged with possession of a 
deadly weapon and armed robbery and assault with a 
deadly weapon performed against two individuals at about | 
4:15 A.B. and 5:00 A.M, on Thursday, June 5,1969. The 
fir&t victim was relieved of a watch. The second was shot 
in the wrist. | 

The government moved to introduce into evidence 
twé on-the-scene identifications by the victims as well as | 
@ gun and a watch which were found at the premises in | 
which the defendant was arrested. After hearings on the 
legality of the identifications and the admissability of the | 
weapon and watch the trial judge permitted all of this evi-| 


dence to be introduced and it was. | 
| 


During the course of the jury trial Cfficer Richards 
unexpectedly testified that he believed a fellow officer had 
tecovered some live .25 caliber rounds out of Mr. Dudley's 
pockets. Defense counsel objected and the judge ordered | 
the testimony struck. No motion for mistrial was made 
(Ti. 110, 11). 

The defendant was found guilty on all counts by the 
jury. He was sentenced to three to ten years on each armed 


aes 


robbery count, one to five years on each assault with 2 
deadly weapon count and one year for carrying a deadiy wea- 


pon, said sentences, oy the counts, to run concurrently.. 


The pertinent facts for the appeal are as follows: 
Mr. N. Furgeson was the first hold up victim. Se was re- 
lieved of 2 wrist watch at llth Street, N. +7, between 
*% Street and New “fork Avenue (Tr. 60). About 45 minutes 
later igr. “night was held up 2t 10th and H#St., N.¥. 

Tr. 20-22). During the robbery the thief shot ir. «night 
in the wrist. 

Shortly efter Mr. Furgeson was robbed he found 
police officers Richards and Fabian and told them he had 
been robbed by 2 man with 2 small dark pistol who took his 
wrist watch (Tr. 9, 10, 37). Se did not describe the watch 
in further detail (Tr. 15, 116). ‘hile they were conversing, 
the police officers received 2 radio call to report to the 
1000 block of XSt., N.9. ‘“Yhen they arrived Mr. night 


ran up te their car Saying he had been shot by a person 


who the officers saw running into the residence at 100Z XSt., 
N.W. (Tr. 35, 86); Officer Richards, without pausing for 
further conversation with Mr. “night (Tr. 88); pursued. He 
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e 
did not know the rebber's facial features (Tr. 88); all he | 
Saw was that the thief had on a "dark sweater er jacket and 
dark pants" (Tr. 35). Officer Fabian noted in more detail | 
that the robber had on a "black sweater or shirt and brown! 
pants'', He stayed outside and called an ambulance for 
Mr, Snight while Cfficer Richards entered the building 
(Tr. 19). 


Officer Richards knew the building as a "bootleg 


| 
joint". Se entered a four-room basement flat and searched 


the living room, kitchen and bathroom where about twenty - 
fivd people were Standing around drinking. Then he entered 
anarrew bedroom. Two men were seen struggling on the ! 
bed, There, one man, wearing an undershirt and underpants, 
was trying to push iuir. Dudley, wearing brown pants only, | 
out of bed (Zr. 36,89). Although <fficer 2ichards was unable 
to identify the man in brown pants as the man he saw running 
inté the building (Tr. 114), he said that at this time he "arrested" 
Mr. Dudley (Tr. $9). | 

Officer Fabian apparently came into the bedroom at 
about this time (Tr. 119,120). He had been looking unsuccessfully 
for a person wearing brown pants when he saw Mr. Dudley. it 


is unclear from the record, however, whether Cfficer Richard's 
“artest" of Lr. Dudley occurred before or after Cfficer Fabian 


| 
came in, There is no evidence that <fficer Fabian told 3fficer 
3 i 


Richards thet he had observed the thief wearing brown pants. 

Then in the presence of iir. Dudley, Cfficer Richards 
told cfficer Fabian to go outside and bring ivr. “night in to 
identify itr. Dudley (Tr.9$0). Cfficer Richards (we may infer) 
ordered ivr. Dudley to remove his pants, which he did (Tr. 

25,26,36). Although it is unclear from the record, Officer 

Richards may have searched the bedroom at this time (Tr. 93). 
He found and scizéd 2 wrist watch on a table next to the bed but 
it is impossible to determine from the record whether the 
watch was found before or after ivr. ‘night entered the room 
(Tr. 37,90) and whether the watch was covered or in plain view. 
“We de know that the police had no description of the type of 
watch stolen (Tr. 11). 

ivr. “night then entered the apartment followed 
by Officer Fabian. in the bathroom two men were Standing, 
Dfficer Richards and ir. Dudley, who was naked (Tr. 78,96). 
Lir. “night identified Charles Dudley as the man who had robbed 
and shot him. i‘. “night was not asked to identify the man 
who was found on the bed with Bir. Dudley; the police do not 


know whether thet man was in the premises when Mr. “night 
arrived. (Tr. 9$,121). 


lir. “night's identification took place about seven 
minutes after he was robbed and shot. There is no testimony 
that Mr. night described to the officers the pistol that was 
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used to shoot him. Mr. “night did not appear ata subsequent 
line-up to identify the appellant. 

After this identification, Officer Sabian took hr . 
Dudley and the wrist watch outside (Tr. 115,116); ar. 
Dudley was placed in a paddy wagon. Most of the other : 


pepple in the flat left (Tr. 121). <fficer Richards remained 


imside to continue his search for a gun (Tir.92z). Neither | 


officer attempted to secureé 2 search warrant. | 
After Officer Fabian placed Lir. Dudley in the paddy 
wegon, he entered another car and began looking for Mr. | 


Syrgeson, the first hold up victim (Tr.67). lr. Furgeson 
| 


had drunk ten or eleven drinks since he left work the day | 
before (Tr. 13) and it was obvious to Officer Yabian that : 

he had deen drinking heavily (Tr. 123). <fficer Fabian asked 
him if he could identify the wrist watch snd sun, which he did 
(Tr. 10,118). ‘Then the officer drove ivr. Furgeson back) 

to the paddy wagon, opened the door of the wagon and asked 

ur. Furgeson if he had seen the occupant before (Tr. 67,126). 
ig. Furgeson identified Mr. Dudley as the man who had robbed 
him. Legal counsel was not present. This identification| 
topk place at least forty-five minutes after lar. Surgeson was 
held up (Tr. 20,60). Afterward, lir. Dudley was taken to 
to the station to be booked and presented before 2 magist 


tur. Furgeson did not appear at any line-up subsequent to 
the on-the-scene identifications. 

“fficer Febien returned to 1602 © Street, N.°Y. 
to find that officer Richards, after carefully searching the 
bedroom, was stili unable to finda gun. bir. Fabian announced 
to the persons in the a artment thet he knew the gun was 


there and that anybody caught with a gun would be arrested 


for carrying = concealed weapon (Zr. 98, 94). 


Shortly thereafter the police found 2 gun. ft was 
> dork .25 caliber automatic prrtol. After finding the gun, 
the officers left the premises. 


9a 
STATUTES INVOLV 


1, 22 D.C. Code 2901: ROBSERY 
“Whoever by force or violence, whether against 

resistence or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall teke from the person or 
immediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shali suffer imprisonment for not less than six months 
nor more than fifteen years. 


2. 2202.0. Cede 3202: COMMATTING CRIME WHEN ARMED 
ADDED TUNISHMENT., 
if any person shall commit a crime of vielence in the 
District of Columbice. when armed with or having readily 
available any pistel or other firearm, he may, in addition 
te the punishment previded for the crime, be punished by 
imprisenment for term ef not mere than five years; upon 
2 secend cenviction fer 2 crime of violence so committed he 
may, in additien to the punishment provided for the crime, 
be punished by imprisonment for = te rm of not more than 
ten years; upon a third conviction for a crime ef violence 
So committed he may, in addition te the punishment provided 
for the crime, be punished by imprisenment fer = term of 
not more than fifteen years; upon 2 fourth or subsequent con- 
viction for 2 crime of violence so committed he may, in addition 
to the punishment previded for the crime, be punished by, 
imprisonment for en additional period of not more than thirty 
yeers. 
$23.0. Code 50%: ASSAULT VITA INTANT To ccHig T 
MAVEEL OR TITE DANGEROUS WEAPCN, 
‘Byery person convicted of an assauit with intent to commit 
moyhem, or of an assault with 2 adcngerous weapon, shall be 
sentenced to imprisonment for not more than ten years. | 


4, 2425.0. Code 3204: CARRYING CONCEALED WEA Ons. 
No person shall within the “Jistrict of Columbia carry 

either openly or concealed on or about his person, except 
in his dwelling house or place of business or on other land 
possessed by him, 2 pistol, without 2 license therefor issued 
as hereinafter provided, or any deadly or dangerous weapon capable 
of being so concealed. ./hoever violates this section shall be 
punished 2s provided in section 22-3215, unless the violation 


Sb 


en convicted in the Tistrict of Columbia 


occurs xfter he ass 5 


oO 
of > violntion of this section or of 2 felony, cither in the 
istrict of Tolurcvin or in smother jurisdiction, in which case 
he sholl be sentenced to iraprisonment for not more than 


ten yerrs. 


18 U.S.C. §3592: ADIMSSIS{IUITY IN EVIDENCE OF BYE 
“ITTNSSS TESTIMONY. 

"yhe testimony of 2 witness that he saw the accused 
commit or participate in the commission of the crime for 
which the rccused'is being tried shall be admissible in 
evidence in ~ crimina! prosecution in any trial court ordained 
and established under article {{f of the Constitution of the 
United States ."’ 


Sc 


STATE MPO® OF PCINTS 


1. Lip. Dudley was arrested before the identification | 
by ir. “night. | 


6 


2%, There w2s no probable cause to arrest tur. Dudley! 
prior to the identification by tr. “night. 


3. The on-the-scene identification by Mr. “night was 
the fruit of 2n illegal arrest and was not admissable in evidence. 


4, The on-the-scene¢ identifications of the wrist watch, 
mn and Mr. Dudicy by Nat Furgeson were unlawful and 
peeony thereon should not have been admitted into evidence. 


5. The wrist watch w2s unlawfully seized and should not 
have been admitted into evidence. 
be | 
6. Tae gun was obtained through an unlawful search and 
Seizure ond should not have been admitted into evidence. 


, 7. The appellant wes deprived of Effective éssistance 
of Counsel. 


TTIFICA TION 


See reporter's transcript pages: 38, 37, See $0 and 99. 
25 and & 


itr, Dudley was 2rrested prior to the pe -scene 
identification by Kir. “night. The facts supporting this conclusion 
(i) Officer Richards testified that Mr. Dudley was under 
arrest at that time (Tr.$9); (2) Officer Richards told Cfficer 
Fadian, in Mr. Dudley's presence, to bring in bir. inight for 
an on-the-scene identification (Tr. 90); and (3) Cfficer Richards 
told isr. Sudiey to remove his pants prior to the identification. 


The latter is 2 r¢asonale inference from the testimony (Zr. 25, 26, 


36). Thus, from an objective point of view, restraint was 
present and ir. Dudley understood that he was restrained, 
see Zelley v. United States, 111 U.S. App, D.C. 396, 298 
. 2d 310 (1962). 

If Cfficer Richards began searching the bedroom 
prior to the identification, this would lend further substantiation 
to the conclusion. Unfortunately, it is not possible to determine 
from the transcript when his search began (Tr. 37, 90). 
is 2lso possible that the arrest occurred before ‘ifficer ¥abian 
entered the bedroom; however, the transcript is not clear 
on this point either. 


i 


| 
PROBABLE CAUSE TO ARREST LR. DUDLEY 
PI DENTFICATION = SY Um. ANIGHT, 


See reporter's transcript pages: 35,35, 88,89, 9. 


Tho basis for Officer Richards" arrest of hir. Dudley 
was that he had dark pants on and anether man, in underpants " 
wes trying to push Lr. Dudley out of bed (Tr.35,36,89). | 
See Richards had no description of the suspect's facial 
feablres (fr. 88). The fact that ur. Dudley had on dark pants 
and that another man was trying to push him cut of bed is 


grounds for suspicion but does not constitute probable cause to 
| 


arrest. | 


_  Svenif the record showed, which it does not, that at 
the time of the arrest, Officer Richards, the arresting officer, 
knew a8 much as Cfficer Fabian i.e., that the thief had brown 
pants on and was the only person in the flat seen with brown 
pants, there would still not be probable cause to arrest 1 x. 
Dudley rather than the man found on the bed with Mr. Dudley.. 
it was just as probable that the man with no pants on had taken 
off his clothing and jumped into bed to avoid the police as it was 
that Mr. Dudley was the thief. “’here there is no way to 
distinguish between more than one suspect, there is no probable 


cause to arrest any suspect, “Vhitley v. United States, 99 U. Ss. 
App.D.C. 159, 237 F.2d 787 (i956). Yet the police never asked 
to see the other man's clothing or even obtained his name. The 
man left the scene and was not heard from again (Tr. 99). 


WGIT 
WAS NOT 


mv. United States, 104 U.S. App. 


tis deemed a matter of overriding concern 
ffective sanctions be imposed 2gainst illegal 
t and detention and the risks of overreaching 
Even though nighly probative 

ang seemingly trustworthy evidence is excluded in 
the process, this loss is thought to be more than coun- 
terbnianced hy the salutary ¢ffect of a forthright 2nd 
comprehensive rule that illegai detention shall yield 
the prosecution no evidentiary advantage in building 
2 case against the accused. li of this is bottomed 
on the Constitution itself. ‘She Fourth é.mendment 
makes protection of the individual against illegal 
seizure or arrest 2 constitutional imperative. 


in the Synum case, fingerprints taxen after an illegal 
arrest were held not admissable into evidence. ‘The reasoning 
of the case applies equally to eyewitness identification obtained 
2s the indirect result of an illegal arrest, Gatlin v. United States, 
117 U.S. App. 2.0. 123, 130, $26 F.2d 666, 673 (1963) (dicta). 
See also, Johnson v. United States, 333 U.S. 10 (1948) ( suppression 
of eyewitness evidence after illegal entry), and “Yilliams v. United 
States, ss .2d_ i, No. 21,270, 4 Cr. L.Rptr. 3059 .C. 


Cir} iS68) (Suppression of eyewitness evidence after unnecessary 
delay under Rule 5(2) ). 


tv 
Ih ON-TRE-SCENS [IDENTIFICATIONS OF T= 
=i, AND LR. DUDLEY BY NAT TUAGE 
FUL AND TESTIMONY Tan 
DIMATTED INTO EVIDENCE, 


See renorter's transcript pages: 20,44,45, 60 67,226 
‘ Ee ASAIO OR Zoe me 


The identification of Mr, Dudley by Not Furgeson was 
mate without the presence of counsel. ‘This identification occurred 
at least forty-five minutes after Lir. Furgeson was robbed 
(Tr. 20,60). Since the safeguards of counsel were not present, 
the identification is automatically tainted under United States Ve 
TYede, 386 U.S, 218 (1967). | 

The trial court's ruling (Tr. 44,45) that the identification 
wes proper under Russell v. United States, —s_—saU«. Ss, kpp.D.<., 
408 F.2d 1280 (1969) was wrong. The Russell Court stated 
explicitly that "the holding of this case approves only to those 
on-the-scene identifications which occur within minutes of 
the witnessed crime," (Footnote 20). 4. major justification 
of the decision in Russell*was that the reliability of an 
identification very shortly after the crime is great, This ! 
rational does not apply to an identification at least forty -five 
minutes after the crime and should not be used to carve out a 
greater exception to ‘Jade than was intended in Russell. | 

The out-of-court identifications of the watch, gun and 


Mr, Dudley are invalid on another ground, They were made 


* This identifi cation was also made in such unfair circumstances 2s 
to constitute 2 violation of due process of law. Mr. Furgeson was 
inebriated at the time (Tr. 13,67,110,118, 123,126) and there was 
no reason why a line-up could not have been held later. (This point 
wes in advertantly omitted from but should be considered 2 part 

of the main brief, ). 


during eo of unnecessary delay between Mr. Dudley's 


ang vresentment to 2 magistrate, Ruie 5(2), 


éithcugh we do not know from the rccord how long a delay 
resulted from ir. Surgeson's identifications of the watch, 
gun 2nd i'r. Sudiey, we can infer that it was more than a 
few minutes. After Ufficer ?abian placed ir. Judicy in the 
paddy wagon, ne entered another car and Degan driving, apparently 
to find tur. Furgeson (Tr. $7). After ais him and snowing 

hime the wateh and gun (fr. 10,11), they drove back to the paddy 
wagon where iir. ifurgeson identified ir, oudley (Tr. 67,128). 
Sven if the delay were for only 2 few rainutes, since it was for the 
purpose of producing evidence related to another crime, it is 
"unnecessary" and evidence obtained may be suppressed, see 
Ziston vy. United States, 121 U.S. App 3.C. 66, 384 F.2d Tz 
(i868) (delay of five minutes), 

Although the exelusory rule under 5(2) is normally applied 
to confessions, the rule also applies to identification testimony, 
jHilliams v. United States, =» «sF.2d___,- No, 21,270 ©. 

Cir. 1968), 4 Cr. UL. Rptr. 3059, See Adams v. United States, 
399 F.2d 574 (O.C. Cir. 1968). The Omnibus rime Bill, *. 
18 U.S.€. §2503 (Supp 1968), doce not change the result 
under these cases since the Congress, under eur system of 


separation of powers, cannet infringe upon the supervisory 


=f5— 


t 
authority of the Supreme Court, especially by mere 
implicrtion, ef., Scdford v. Grit Take Vounty, ZZ Utch 2d 
14,447 :. 2d 125 (1968), United .ublic orkors v. Mitchell, 


£20 U.S. 75 (147). Tne power to decide when the legisinxture 


has encronched on the judiciary itself 2nd to remedy the | 
satuxtion belongs to the courts. | 


‘Ainaily, this identification of ir. Sudiey was the fruit 
of his illeg>l -rrest 7nd is therefore tainted, 2rynum v._U.S., 


supra., Gatlinv. J.S., supea., Johnson v. U.S., supra., 


“lliams vy. United States, supra. 


Sa ne pa om pay aah fa pigs py Semen me pamela fe seca 
TSS VRST VATCS UNLAWFULLY SEIZED AND SHOULD 


[TED INTO EVIDENCE. 


15, 


‘The police entered the premises at 1002 °° Street, N. 77. to 
search for en armed robber. In the course of that search they 
found and seized 2 wrist watch. Since the arrest of the appellant 
wes made unelwfully, this case raises the question of whether 
the police had = right to seize the watch. “’e contend that 
they did not because: (1) There was no probable cause to 


believe that the appellant had stolen this watch and (2) even 


if there were probable cause, there was no right to seize it 
except pursuant to 2 lawful arrest. 

Considering first the question of probable cause, all the 
police knew was that 2 wrist watch nad been stolen from a man 
forty-five minutes earlier a few blocks away. They did not 
‘mow the make of the watch (Tr. 116) or, presumably, any 
other details. Nor did they have any reason to assume that the 
Same man who. took the watch from Lir. Surgeson robbed and 
Shot ir. “night. “Yhen they found this watch they could suspect 
it was the one that was stolen from Mér. Furgeson. But if the 
police are allowed to seize all property which they merely 
suspect is stolen there will be no end to the violations of property 
and privacy rights of rightful owners. 


Py 


oi . ) . : | 
Even if there were probable cause to seize the watch, 


since the seizure was made incident to an unlawful arrest 
the evidence must be suppressed, “lenry v. United States 
261 U.S. 921 (4258), United States v. DiRe, 932 U.S. 581, 
(1948). Because the Fourth Amendment prohibits unlawful 
seizures as well 2s searches, this rule applies even if the 


watch were in plain view. 


SATIE ah OILAS 
DSSISURS } SHOULD NOT SAVE 3H: a 


See reporter's transcript pages: 22, 95,105-108. 


The gun w2s found through an intensive search conducted 
after the defendant was arrested and had been removed from 
the premises (Tr. 92), Yhe government argued that in 2 
"Hootleg joint” there was little possibility that the gun would 
still be there by the time that the officers could return with 
> search werrent (Tr. 95,108 -106). The trial judge accepted 
the government's proposition that "exigent circumstances" 
justified the warrantless search and seizure of the gun Tr. 107,108). 


There are two defects in the government's theory. The 
first relates bocit to the arrest. "If it was illegal, the exigent 
circumstences which it created may not, as the consequences 
of 2 lawless act, be used to justify. the... warrantless search," 
Thimel v. California, 295 U.S. 752, 776 (1968), dissenting opinion. 


She second defect is that even if the arrest were lawful, 
the lixelihood that items will be removed before the officers 
cen return does not justify 2n exception to the general holding 
of Chimel v. California, supra, The dissenting opinion of 
that case argued’!.. there must almost always be a strong 
possibility that confederates of the arrested man will in the 


meantime remove the items for which the police have probable 


cause to scarch....Tais case provides 2 good illustration. eee 

it seems very likely that petitioner's wife... would have removed 
the coins.'' Id. at 774 and 775, MNonetheless the majority 
opinion rejected the dissenter's conclusion that it is “unreasonable 
to require the police to leave the scene in order to obtain 2 
S¢prch warrant when they are already legally there..." id. at 774, 
instead they chose the countervailing consideration that possible 


loss of evidence and instrumentoalities of 2 crime is 2 price 
wht we are willing to pay ''so that an objective mind might weigh . 
the need to invade...privacy." Id at 761. “Any other rule 
would... obliterate one of the most fundamental distinctions between 
ot: form of government, where officers are under the law, and 

the police-state where they are the law," Johnson v. United States, 
333 U.S. 10, 17 (1947). Sut see, Hailes v. United States (2970) 
District of Columbia Court of Appeals No. 5218 decided fone 


22, 1970 (Search for contraband). 


See transcript's pages: 3,556,110, iil. 


“hore 2 tril record reflects 2 pro forma defense and 
lack of adequate representation in prep2ration and trial, the 
conviction snoula be reversed and a new trial ordered, 
U.S.4. v. Sammonds, J.S.App.5.¢. »£970) 
Ho. 22, 744 decided march 30,1976. Similarly, where gross 


incompetence blots out the essence of 2 substantial defense, 
the same result should obtain, Scott v. United States, 
Y.S.App.0. 0. ,(1979)No. 22854 decided April 15,1970. 


in this cxse trial counsel failed to make any pre -trial 
motions. The government was thus forced to ask the Court 
to rule on the issues of the validity of the pre-trial identifications 
and admiss2nility of the gun and watch on the day of trial (Tr. 3). 
ric] counsel did not challenge any jurors (Tr. 56) or request 
Jencks Act statements. 

in addition, he feiled to raise two substantial defenses. 
The first is that the cut-of-court identifications of the watch, 
gun and Mar. Dudley by lr. Furgeson were inadmissable because 


they were made during 2 period of unnecessary delay under Rule 


-Db- 


Fy 
5(2) Fed. Rule Crim. Frocedure. Secondly, trial counsel 


should have moved for a mistrial when Officer Richards testified 


before the jury that he believed “fficer Fabian recovered | 
"gome live .25 caliber rounds cut of the defendant's pockets. WY 
This testimony w2s So dengerous thet even though the Judge 
w2s Willing to and did order the testimony stricken from the 


record, (Tr.110,111) 2 motion for mistrial was called for. * 


} 


* it was also plzin error for the judge not to grant 2 mistrial 
at this point. | 


CONCLUSION 


“tpereforc, oppellant requests tant this Cour 


grant ~ppcitant - new trial. 


: 


Neil». Vohea 

Lttorney for /.ppeliant 

2812 “ennsylvanin - yonue, il. . 
“inghington, >. C. 20007 
965-1144 
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ISSUES PRESENTED * 


6 
In the opinion of appellee, the following issues are 
presented : 


1. Whether there was probable cause to arrest appel- 
lant who was identified by the victim immediately after 
a hot-pursuit apprehension? 

2. Whether there were circumstances justifying the 
seizure of a gun from a bootleg establishment where ap- 
pellant had hidden it minutes before his arrest, when the 
police did not believe the gun would remain on the 
‘premises long enough for them to obtain a search war- 
rant? 

3. Whether the total record supports appellant’s allega- 
tion of ineffective assistance of counsel in the face of an 
overwhelming Government case? 


* This case has not previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 


By indictment filed August 19, 1969, appellant was 

' charged with two counts of armed robbery,’ two counts of 
robbery,? two counts of assault with a dangerous weapon,’ 

' and one count, of carrying a dangerous weapon.* Trial 
' commenced, after a pre-trial hearing on the admissibility 


e 
122 D.C. Code §§ 2901, 3202. 
222 D.C. Code § 2901. 


322 D.C. Code § 502. 
422 D.C. Code § 3204. 
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of certain identifications and other evidence, on October 
23, 1969, before United States District Judge John H. 
Pratt, sitting with a jury. On October 24 the jury re- 
turned a verdict of guilty on the counts charging armed 
robbery, assault with a dangerous weapon and earrying a 
dangerous weapon. On November 25, 1969, appellant was 
sentenced to terms of imprisonment of three to ten years 
on each of the armed robbery counts, one to five years 
on each of the assault with a dangerous weapon counts, 
and one year on the carrying a dangerous weapon count, 
all terms to run concurrently. This appeal followed. 

Natt Ferguson, a cabinetmaker for the Smithsonian 
Institution, was held up near the Greyhound Bus Station 
at 11th and K Streets, Northwest, shortly after 4:00 a.m. 
on June 5, 1969. Mr. Ferguson had just been in a boot- 
leg joint nearby and had been followed out by a man he 
had seen there. At the corner of 11th and K, where the 
light was “very good,” the man produced a small auto- 
matic pistol and demanded Mr. Ferguson’s money, his 
watch and his wallet. Mr. Ferguson asked him if he was 
crazy, and the man cursed him and told him to sit down 
on a nearby bench or else he would kill him. Other men 
seated on the bench advised Mr. Ferguson to sit down 
because it looked as though the man might kill him. Mr. 
Ferguson then sat down on the bench and, after further 
demands by the man, extended his left arm, from which 
the man snatched his wristwatch. As he did so, Mr. 
Ferguson jumped off the bench, hit the man and fled to 
the Greyhound station yelling for the police. Shortly 
afterwards the police arrived, but while taking his re- 
port of the robbery they had to respond to another rob- 
bery a block away. A little while later one of the officers 
returned with a wristwatch, which Mr. Ferguson identi- 
fied as his watch. The officer then took Mr. Ferguson to 
a paddy wagon, where he identified appellant as the man 
who had robbed him (Tr. 4-20, 60-70) .® 


5 The transcript references are to both the pre-trial hearing and 
trial testimony. Mr. Ferguson, Mr. Knight and Officer Richards 
testified substantially the same on both occasions. Officer Fabian 
and appellant testified only at trial. 
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Quantella G. Knight was a disabled veteran who came 
‘out of a bootleg joint at 10th and K Streets, Northwest, 
about 5:00 a.m: that same morning with two friends. A 
iman followed them out and held them up. When Mr. 
‘Knight did not cooperate, the man shot him through the 
ileft wrist, snatéhed his wallet and fled back into the boot- 
‘Jeg joint. The police arrived as the man was fleeing and 
about five to seven minutes later took Mr. Knight back 
inside, where le identified appellant as the robber (Tr. 
20-88, 71-83). e 

Officer Allen F. Richards of the Metropolitan Police 
was taking the robbery report from Mr. Ferguson when 
‘he received a radio run for the robbery of Mr. Knight, 
‘which was taking place one block away. He responded 
‘with his partner, Officer Paul J. Fabian, and saw a man 
‘fleeing into a known bootleg joint. Mr. Ferguson told 
them that was the man who shot him. Officer Richards 
followed the rfan into the joint and discovered about 
‘twelve people drinking in the first room, about seven in 
the middle room, and appellant and another man in the 
third room. Appellant had on only dark trousers (the 
‘ fleeing robber wore dark clothing), and the other man, 
clad only in underwear, was trying to keep appellant out 
of the bed. A, wristwatch was on a bed table. Shortly 
afterwards Mr. Knight was brought in and identified 
appellant as te man who robbed him® (Tr. 34-42, 85- 
114). 

Officer Fabian took the wristwatch outside and showed 
it to Mr. Ferguson, who identified it as his (the watch- 

‘ band had a missing link). He then took Mr. Ferguson 
to the paddy wagon into which appellant had been placed, 

‘ and Mr. Fergyson identified him as the robber (Tr. 114- 
126). 


6 Between the time Officer Richards entered the room: and the 

time Mr. Knight, was brought in, appellant lost his pants (in a 

’ manner undisclosed by the record) and was thus stark naked during 

: the identification. Appellant states that the Court “may infer” 

Officer Richards ordored appellant to remove his pants. The more 

likely explanation is that appellant completed disrobing in an effort 
to foil any identification. 
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A hearing was held out of the presence of the jury on 
the seizure of the gun. Officer Richards testified that he 
remained in the bedroom after Officer Fabian, Mr. Knight 
and appellant had left looking for the gun. Shortly 
thereafter Officer Fabian returned and announced that 
the police knew the gun was in the room and would ar- 
rest anyone carrying it. A man who appeared to be the 
owner and another man then assisted the two officers in 
searching the bedroom, which was small and a “shambles.” 
One of the two men found the gun, saying “Here’s the 
gun” and indicating where it had been, concealed on the 
floor near the bed appellant had been trying to get into.” 
Officer Richards had been a policeman for three years, 
was familar with this particular bootleg joint, and stated 
that in his judgment the gun would not have been there 
on their return if the officers had left to get a search 
warrant (Tr. 92-104). The court ruled that in view of the 
exigencies of the situation and the hot pursuit by the 
officers, there was probable cause to believe the gun was 
there and that the officers were justified in proceeding 
without a warrant (Tr. 107-108). 

Officer Fabian testified at trial that he took the gun 
outside to show it to Mr. Ferguson, who identified it as 
looking like the gun that was used on him® (Tr. 118). 

Appellant testified that he had recently been released 
from a chain gang in North Carolina,” that he had been 
in an automobile accident several hours before he was 
arrested, and that he had gone to the bootleg joint to 
sleep. While he was asleep, a man known to him as 
Lloyd came in, woke him up and said that the police were 


7 See also Tr. 41. 


8 Mr. Ferguson, who had served almost six years in the United 
States Marine Corps, told the officer that he was held up with a 
25 caliber automatic (Tr. 16-18, 118). The gun seized was a .25 
caliber automatic (Tr. 118). 


° This was a spontaneous admission by appellant. His counsel 
did not open this matter up, and appellant had been informed that 
the Government would not seek to impeach him by proof of any 
prior conviction if he testified (Tr. 186-137). 
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‘there. Then the police came in and arrested him. He 
denied having robbed either Mr. Ferguson or Mr. Knight 
(Tr. 142-162). 


ARGUMENT 


I. Appellant’s arguments on the probable cause for the 
arrest, the identifications and the seizure of the wrist- 
watch are clearly without merit. 


(Tr. 28-24, 32-36, 62-67, 86, 90) 


Appellant conjures up a blizzard of illusory points. 
His contention that there was no probable cause to ar- 
‘ rest is without merit,?° as are his contentions that Mr. 
Knight’s identification was the fruit of an illegal arrest,” 

' that the identification of the watch and gun by Mr. Fer- 
- guson were unlawful,” that Mr. Ferguson’s identification 
of appellant was unlawful,* and that the wristwatch 


1° The officers arrived on the scene of the second robbery as Mr. 


Knight pointed qut the man fleeing into the bootleg joint as the 
‘ one who had shot him. Officer Richards followed in hot pursuit and 
found appellant, who had apparently removed his shirt, struggling 
to get into a bed with the occupant thereof, a man clad only in his 
: underwear. A wristwatch, subsequently identified by Mr. Ferguson 
as the one stolen from him, was on a bedside table (Tr. 35-36, 90). 


11Mr. Knight was taken into the bootleg joint and identified 
' appellant as the robber five to seven minutes after he had been 
shot (Tr. 28-24, 32-33). On these facts and those set out in note 

: 10, supra, we submit that appellant’s argument is frivolous. 


12 The identification of the watch and gun were clearly not the 

' €ruit of any delay, if there was any, in presenting appellant to a 

: magistrate. Appellant’s argument seems to be that a crime investi- 

i gation may not continue in the period between a defendant’s arrest 

and his presentment to a magistrate. It follows in his view that 

identiice=ous of inert objects during that period must be sup- 
pressed. 


‘ 13 The chronology of events was as follows: Mr. Ferguson was 
’ robbed. He immediately contacted the police. As the police were 
‘ taking his robbery report, they broke off to respond to the Knight 

shooting one bl away. Shortly afterwards Officer Fabian re- 
' turned with the wristwatch, which Mr. Ferguson identified as his, 
' and he was then taken to the paddy wagon, where he identified 
' appellant as the robber (Tr. 62-67, 86). Obviously, there was an 
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was unlawfully seized.‘ Clearly, the District Court 
properly admitted the evidence. 


II. The gun was properly seized, without the delay in- 
herent in obtaining a search warrant, where the police 
were positive it was on the premises of the bootleg 
joint and where it would in all probability have dis- 
appeared in their absence. 


(Tr. 95) 


Appellant argues the police should have gotten a search 
warrant before seizing the gun and cites the dissent in 
Chimel v. California. 

It is settled that in “exigent circumstances” the police 
need not comply with the warrant requirement before 
searching for and seizing weapons and evidence.* Here 
the police were in “hot pursuit” of a man who had just 
shot another and had fled in their presence into a bootleg 
joint. To say that the police had reason to be positive 
the gun was hidden on the premises when appellant did 
not have it on him a few minutes later is to belabor the 
obvious. To say that the police should have left the gun 
secreted in a bootleg joint with 25 unidentified individuals 


extremely prompt identification which was readily admissible. F.g., 
United States v. Wilson, D.C. Cir. No. 23,288, decided May 20, 1970; 
Stewert v. United States, 135 U.S. App. D.C. 274, 418 F.2d 1110 
(1969) ; Russell v. United States, 188 U.S. App. D.C. 77, 408 F.2d 
1280, cert. denied, 395 U.S. 928 (1969); Young v. United States, 
182 U.S. App. D.C. 257, 407 F.2d 720 (1969); Bates v. United 
States, 182 U.S. App. D.C. 36, 405 F.2d 1104 (1968); Walker v. 
United States, D.C. Cir. No. 20,309, decided June 17, 1968 (un- 
reported). There is not, as appellant apparently believes, a kind of 
evidential hourglass which excludes identifications according to a 
rigid time scale. 


14The wristwatch was in plain view of the officer as he entered 
the bedroom in pursuit of Mr. Knight’s assailant (Tr. 90). Hiet v. 
United States, 125 U.S. App. D.C. $38, 372 F.2d 911 (1967). Ob- 
viously, it was seized incident to appellant’s arrest. 


15 395 U.S. 752, 776 (1969). 


36 Cf. Dorman v. United States, D.C. Cir. No. 21,786, decided 
April 15, 1970 (en banc), slip op. at 10-16. 
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‘at 5:00 a.m., in the hopes it would still be there when 
they got back with a warrant, is merely naive. Officer 
Richards, who was an experienced police officer and 
familiar with the bootleg joint in question, testified that 
he did not believe the gun would have been there on his 

| return if he had left to get a warrant (Tr. 95). Rudi- 

| mentary common sense supports his conclusion and sup- 
ports as well his warrantless seizure of the gun. 


III. The record does not support appellant’s allegation of 
ineffective assistance of counsel. 


(Tr. 49-50, 110-111, 188-188, 142) 


Appellant now charges he had ineffective assistance of 
counsel. The record clearly shows that counsel had a re- 
caleitrant client?” and faced an extremely strong Gov- 
ernment case. 

Although the evidence against appellant was over- 
: whelming, it tugned on identifications by the two victims. 
. Each admitted ‘to having had something to drink prior 
to being robbed. Appellant’s trial counsel conducted a 
: vigorous defense, attempting to impeach the testimony of 
each by casting doubt upon the ability of each to observe 
and identify robber in view of his condition and the 
darkness. Counsel was not required to raise and file 
every conceivalle motion, no matter how frivolous, on 


17 Appellant initjally pleaded not guilty, and then at the conclusion 
of the pre-trial hearing he elected to plead guilty to armed robbery 
and certain allied"counts. In the middle of the plea, however, he 
apparently changed his mind (Tr. 49-50). At the conclusion of the 
Government’s case, appellant informed his counsel that although 
| he had earlier said he would take the stand, he would not now do so, 
but that he would p:zad guilty to the lesser charge of robbery if 
' the Government would agree. The prosecutor declined the offer 
| (Tr. 188). The court then addressed appellant at the bench rela- 
tive to his decision not to testify and his request for subpoenas 
for witnesses to show that he was in an automobile accident some 
hours prior to his arrest. At the conclusion of the bench conference, 
the court noted that defense counsel had a very difficult client to 
represent (Tr, 184-138). The following morning appellant changed 
his mind again angi decided he wanted to testify (Tr. 142). 
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pain of being denounced as “ineffective.” ** For appellant 
now on appeal, in light of the total damning evidence 
adduced by the Government, to castigate his trial counsel 
for not demanding a mistrial (because the officer men- 
tioned that he thought .25 caliber rounds were found on 
appellant) borders on the absurd. Trial counsel’s objec- 
tion to the officer’s statement was sustained (Tr. 110- 
111). Similarly, appellant now asserts that he received 
only a pro forma defense, but the basis of his assertion 
is merely that his trial counsel did not file pro forma 
motions. 

The issue of ineffective assistance of counsel is to be 
decided by examining the total record2® That record 
amply shows appellant’s present contentions to be un- 
founded. This Court should not lend itself to attacks 
upon counsel who have discharged their duties to their 
clients vigorously and well. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN E, ROGERS, 
Assistant United States Attorneys. 


18 Harried v. United States, 128 U.S. App. D.C. 330, 388-336, 
389 F.2d 281, 284-287 (1967). 


19 Td. 
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